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The conundrum of phoenix 
activity: Is further reform 
necessary?  
The primary identifiers of illegal phoenix 
activity are a deliberate and often 
cyclical misuse of the corporate form 
accompanied by a fraudulent scheme to 
evade creditors or legal obligations 
2 
Not all phoenix activity is fraudulent. 
The conundrum 
3 
Not all phoenix activity is illegal. 
4 
A transaction with all the indicators of phoenix 
activity can also be an entirely innocent and 
well-intentioned display of entrepreneurial spirit  
5 
How should the law address illegal phoenix 
activity without also capturing behaviour which 
is otherwise well within the law? 
 
 
 
 
 
The 3 billion dollar question:   
6 
Cost to the economy estimated on 3 
occasions by: 
– ASC 
– ATO 
– Fair Work Ombudsman 
How big a problem is this? 
7 
The  underlying behaviour in phoenix activity 
is capable of contravening general law 
fiduciary duties and a suite of provisions 
across multiple statutes. 
Existing legal framework 
8 
• A perceived void 
• Difficulty and expense in detection and 
enforcement of existing law 
Does the difficulty lie in 
regulation? 
9 
• There appears to be a regulatory perception 
that the law is deficient.  
• A shared concern appears to be that 
phoenix activity defies a one-fits-all 
definition. 
• Phoenix activity is not defined in any 
Australian statute as illegal activity. 
The impact of a perceived void 
10 
If the primary justification for addressing 
phoenix activity is the cost to the economy, then 
it is axiomatic that addressing phoenix activity 
ought not do further economic harm.  
Corporations are economic entities, that exist 
for an economic purpose and in an economic 
context, it is appropriate to evaluate legal and 
regulatory approaches to phoenix activity 
through an economic lens.  
 
 
 
 
 
 
It’s the economy, stupid! 
11 
Since corporations are economic entities, that 
exist for an economic purpose and in an 
economic context, it is appropriate to evaluate 
legal and regulatory approaches to phoenix 
activity through an economic lens.  
 
 
 
 
 
 
How to fix the problem of phoenix 
activity? 
12 
Irrespective of the cost of phoenix activity, it if 
is impacting upon confidence in the economy, 
then remedying the mischief is of great 
practical importance.  
 
Trust and confidence play a significant role in 
resilience of the economy and financial 
markets 
Impact on trust & confidence in 
the economy & financial markets 
13 
Faith in the limited liability company is 
important to economic confidence and the 
continued support for entrepreneurship and 
innovation.  
Legislative attempts to address phoenix 
activity ought not too willingly pierce the 
corporate veil; this too can imperil economic 
confidence. 
Fraud is a long accepted basis for piercing the 
corporate veil.  
The limited liability company 
14 
• Can a more effective approach to the 
mischief of phoenix activity be identified 
through the application of economic theory? 
Research Question: 
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